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STATEMENT OF THE CASE 
This is an appeal from the granting of a partial 
summary judgment, 
DISPOSITION IN LOWER COURT 
Plaintiffs' Complaint on a promissory note was filed. 
The defendants' answered. Plaintiffs moved for summary judgment 
with supporting affidavits. Defendants' filed affidavits 
opposing summary judgment. Partial Summary Judgment was granted, 
RELIEF SOUGHT ON APPEAL 
Appellant prays that- the summary judgment of the lower 
court be reversed, that the case be remanded for trial. 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
STATEMENT OF FACTS 
Plaintiffs complained for judgment on a promissory note 
(R-l), the defendants answered (R-25 and R-75); plaintiffs 
moved for summary judgment with supporting affidavits (R-81). 
Defendant Pauline Simpson, Mrs. Eugene Simpson, Jane Doe Simpson 
filed an affidavit, averrinc under oath, that she did not execute 
the promissory note in question and that her purported signature 
was a forgery (R-88). Other defendants averred in opposition 
to the granting of summary judgment and that the terms of the 
agreement between the plaintiff and the defendants were un-
conscionable in that while the promissory note recited that the 
defendants had received One Hundred Fifty Thousand Dollars 
($150,000.00) that, in fact, agents of the plaintiff did withdraw 
substantial sums from the One Hundred Fifty Thousand Dollars 
($150,000.00) as a purported "finder's fee11 and, therefore, the 
entire agreement was unconscionable (R-90). The Court granted 
summary judgment allowing a foreclosure on the collateral that 
secured the promissory note. 
ARGUMENT 
SUMMARY JUDGMENT WAS IMPROPER AS THERE WERE ISSUES 
OF FACT REMAINING TO BE RESOLVED. 
Summary judgment should be granted only if there is 
"no genuine issue as to any material fact". Rule 56(e) Utah 
Rules of Civil Procedure. If some facts are in dispute, a 
2 
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judgment can only be rendered if it is clear from the undisputed 
facts the defendant has no valid defense. Disabled American 
Veterans v. Hendrixson, 9 Ut. 2d 152# 340 P. 2d 415. See also 
Hatch v. Sugarhouse Finance Co., 20 Ut. 2d 156, 434 P. 2d 758. 
. . . — _ ? .
 t 
The question of whether Mrs. Eugene Simpson was bound 
by the terms of the promissory note was raised when she filed 
her affidavit in opposition to the motion for summary judgment 
averring that she had not, in factf signed the Promissory Note 
(R-88). Also, an issue of fact was raised when the defendants 
answered and averred under oath that the transaction was un-
conscionable because the plaintiffs* agents had withdrawn sub-
stantial sums as a "finder!s fee" and that the amount recited 
in the promissory note had ^e:, in fact been paid to plaintiffs 
(R-90). Other issues of fact were raised when the defendant 
Eugene Simpson, Continental Recount Servicing House and Key 
Account Collection House, Inc., averred that they were mere 
accommodation makers on the' promissory note and that after 
•iined 6n the promissory note the 
terms and conditions of the promissory note had been changed 
(R-90). 
itisedv issues of fact that could 
not properly be resolved on summary judgment. 
Therefore, summary judgment was not proper and hsould 
be reversed and remanded to try the issue of fact raised by the 
affidavits of opposition to summary judgment. 
Respectfully submitted, 
Richard J. Leedy 
their signatures had been cb 
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